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1
Introduction

At the last EPRA meeting in Barcelona, the Plenary discussed changing the advertising regulations embodied in the Television without Frontiers Directive (TWFD)
. Most of the members agreed that the regulations should be changed so as to deregulate television advertising and that the regulations should focus on the following three basic principles:

· separation of advertising and editorial content,

· prohibition of surreptitious advertising and subliminal techniques,

· restriction of advertising during children’s programming.

For the details of the discussion, please see item 4.2 (pp. 7ff.) of the minutes of the meeting.

Following the meeting in Barcelona, numerous members said they would like to deal with this topic more extensively at the 14th EPRA meeting in Malta. Thus, the DLM (DE) offered to present a paper on the Regulation of Advertising in the New Television without Frontiers Directive, while the ITC (UK) offered to present a paper on new advertising methods (EPRA/2001/09). 

2 General Remarks

2.1
Reasons for Advertising Regulations

Advertising regulations are an expression of the dual nature of television: 

· On the one hand, television is a cultural and democratic good which is a medium and a factor in public and private opinion formation. As concerns its mediatory function, it determines, to a great degree, what we see of the world and how we see it. 
· On the other hand, it is also an economic good. It provides a service which consists in, among other things, providing businesses with an advertising forum.

This has consequences as regards whether and how to regulate advertising:

· As a cultural and democratic good, television, in the interest of being independent and avoiding pressures that could diminish diversity, should be as free of advertising as possible. However, advertising is, as is even partly the case with public service channels, a necessary evil as regards financing programming. Thus, advertising regulations need to ensure that television, in spite of the need for advertising and advertising revenues, fulfils its mediatory function in the interest of public interest objectives, such as diversity and pluralism, consumer protection and the protection of minors.

· As an economic good, or service, television needs to be able to air advertising that is as unregulated as possible in order for advertisers to effectively reach viewers, i.e., to fulfil its service function. Public interest objectives are less important than audience market share. Programming serves basically as a means of enticing people to view advertisements. 

2.2
The TWFD as a Compromise

In the TWFD, the EU (primarily) observed the service function of television (Recital 6, Directive 89/552/EC). Nonetheless, it did expressly recognize that 

· the application of the freedom to provide services to television broadcasting is a specific manifestation of the freedom of expression as enshrined in Art. 10 (1) of the European Convention on Human Rights
 (Recital 8, Directive 89/552/EC), and that

· television has, as a provider of information, education, culture and entertainment, a responsibility “to safeguard pluralism in the information industry and the media” (Recital 44, Directive 97/36/EC).
The TWFD clearly permits advertising, but nevertheless subjects it to limits in many respects because of the cultural and democratic functions of television. The advertising regulations embodied in the TWFD represent the compromise that the member states have been able to find between the above-described competing functions. These regulations are considered to constitute the minimum necessary regulations and are part of the legal framework which is the TWFD. They ensure the freedom to provide television broadcasting services throughout the Community and take due account of certain well-defined public interests.
 

The TWFD was issued in 1989 and amended in 1997. Its advertising regulations reflect the broadcasting technology state of the art, the advertising methods and the media landscape at those times. As recently as 1999, the Commission held that the TWFD was still an effective instrument for point-to-multipoint communication and was well adapted to the current state of the market and technological developments.
 To date, however, the TWFD has not taken into account the profound changes that have come about in the audiovisual sector as a result of digital broadcasting technology and media convergence. These changes clearly need to be taken into account. To meet this challenge, the Commission has launched a comprehensive review of the TWFD and of its approach to the audiovisual sector.

2.3
Review Issues

The review will take into account the large economic and cultural impact that the audiovisual sector has on the Community, whereby the economic impact will receive the greater attention:

· The Commission deems the audiovisual sector to be “in fact a cultural industry par excellence which has a major influence on what people know, believe and feel and plays a crucial role in the transmission, development and even construction of cultural identities”.

· But it is also of the opinion that it provides an enormous potential to engender economic growth and job creation.

Especially as concerns the latter, the Commission intends to make sure that the new regulatory framework will allow the audiovisual sector to maximize its economic potential, while continuing to safeguard public interest objectives.

According to the Commission, the basic rationale for the regulatory strategy set out above, and especially for the regulation safeguarding public interest objectives, is that the market has failed to achieve these objectives. Moreover, regulation has to be proportionate, i.e., it has to be the minimum necessary to achieve the public interest objectives in question.

The first question concerning advertising regulations in the new regulatory framework is whether and how they should be changed as regards traditional advertising formats, i.e., as regards commercial spots, sponsorships and teleshopping. The answer seems to be to deregulate them:

· Many are of the opinion that television advertising is overregulated. This fact was reflected by the Plenary at the 13th EPRA meeting in Barcelona, at which it was unanimously agreed that regulation should concentrate on the three basic principles listed at the beginning of this paper.
 The EU Commission questions whether the existing detailed rules will remain effective, necessary and proportionate. Further, the Commission thinks that it may be more efficient to deal solely with basic objectives, e.g., the separation of advertising and editorial content, at the European level and leave the development of detailed, practical rules to a co-regulatory framework.

· One reason that EU Commission questions whether the existing rules are still necessary is that viewers are not forced to watch advertising on any particular channel; they can simply switch to a different channel. Thus, the notion developed by the Court of Justice that consumers are reasonably circumspect, i.e., that they are capable of protecting themselves if they have sufficient information at their disposal to do so, could also be applied to television advertising.

· The Commission has also pointed out that these rules are inconsistent.
 Increasingly, television programmes are providing dedicated Web sites. These programmes and their related web sites are integrated products. Moreover, Web sites are able to offer video content. The Web sites, however, are not subject to advertising regulations although the television programmes to which they are dedicated.

The second question is whether new advertising techniques should be addressed. The Commission thinks the current rules could possibly hinder the development of new services by hindering new ways of financing them.

The third question is whether to address audiovisual offerings in electronic media that cannot be considered to be television in the traditional sense, i.e., to change the television directive into a content directive, the consequence of which would be that the (deregulated) advertising regulations could be applied to all kinds of audiovisual content.

The Commission intends to publish its proposals in late 2002, after the current comprehensive consultation process has been concluded. The Commission wants “to take into account the likely developments in the market and … ensure that Community legislation is flexible enough to be ‘future-proof’” while avoiding overregulation.
 
3 Applying the Basic Principles and Associated Regulations

3.1
Advertising Regulations as regards Traditional Advertising Formats

Against the above-described background, the following will deal with the question of the extent to which the advertising regulations, as regards traditional advertising formats, can be reduced to the Plenary’s three basic principles. In this context, two questions need to be answered: 

· Are the basic principles clearly and sufficiently embodied in the TWFD (see 3.1.1)? Or should the TWFD be amended to better serve the principles?

· To what degree would it seem necessary to go beyond these basic principles in regulating television (see 3.1.2)?

3.1.1
Amending the TWFD to Better Serve the Basic Principles

3.1.1.1
Separation of Advertising and Editorial Content (Art. 10 (1) TWFD)

The purposes of the separation principle are

· to keep journalism free of economic influences and 

· to inform the viewer of the commercial purpose of certain broadcasts.

Both of these purposes are sufficiently clearly expressed in Art. 10, paragraph 1, of the TWFD. 

The formulation used, however, only describes the technical, superficial side of the separation principle. What is actually implied here is that advertising and programming may not be mixed in any way whatsoever. Thus the separation principle also dictates that outside interests must not be allowed to influence the selection, content or design of programming for purposes, for example, of creating advertising-related programming. However, so-called bartering can accomplish this in spite of the separation principle.

Art. 10, paragraph 1, of the TWFD should thus be amended by the following sentence: 

“Advertisements and advertisers shall not influence programming content in any way whatsoever.”

3.1.1.2
Prohibition of Surreptitious and Subliminal Advertising (Art. 10 (3/4) TWFD)

Advertising is considered surreptitious, and is thus prohibited, when, pursuant to the definition in Art. 1 (d) of the TWFD, broadcasters intentionally mention or depict goods or services in programmes in order to serve advertising purposes and when their doing so might mislead the viewing public as regards their purpose for doing so. Product placement, on the other hand, is generally allowed.

The problem with this definition is that it is based on broadcasters’ intentions. If the producer of an audiovisual work, who is not a broadcaster, incorporates surreptitious advertising into said work without the knowledge of the broadcaster, then the advertising is per definition not surreptitious. If the words “by the broadcaster” were stricken from the definition, it would be easier to determine whether programmes contain surreptitious advertising. This would, however, have no bearing on the question of the extent to which a broadcaster must be aware that he/she is broadcasting surreptitious advertising in order, pursuant to national laws, to be fined for infringing the prohibition of such advertising.

3.1.1.3
Restriction of Advertising during Children’s Programming
The basic principle that advertising during children’s programming should be restricted is embodied in the TWFD in two places:

· Art. 16 of the TWFD contains regulations pertaining to advertising content which are intended to protect minors. It stipulates that advertising should “not cause moral or physical detriment to minors and should therefore comply with” numerous criteria.

· Art. 11, paragraph 5, sentence 2, of the TWFD stipulates that “children’s programmes, when their scheduled duration is less than 30 minutes, shall not be interrupted by advertising”.

The principle could be better served by amending Art. 16, paragraph 1, sentence 1, of the TWFD. This passage is formulated such that one could assume that observing only the criteria listed in the second half of the paragraph (criteria a–d) will prevent moral or physical detriment to minors. Obviously, this is not the case. Thus, the passage should be amended as follows:

1. Television advertising shall not cause moral or physical detriment to minors and shall therefore comply especially with the following criteria for their protection … 

3.1.1.3.2
Banning Advertising in Children’s Programmes Entirely

Pursuant to Art. 11, paragraph 5, sentence 2, of the TWFD, advertising in children’s programmes is prohibited when their scheduled duration is less than 30 minutes. Calls for a complete ban on advertising in children’s programmes have not been well received by the Commission. The Commission is of the opinion
 that “the burden of proof lies with those who support a ban to show that such an approach would be justified”. To justify a ban at Community level, it would be essential to demonstrate that such a measure, among other things, 

· would be proportionate to the objective to be achieved, and that no other, less restrictive measures, can achieve that objective, which would mean showing that current Article 16 has failed in its purpose,

· would not discriminate against television as compared to other media, which implies that the measures would have to extend to all media, including the Internet,

· would not be counterproductive as far as the funding for children’s programming is concerned.

Of these conditions, if one accepts them, the second condition would definitely seem impossible to fulfil. Commissioner Reding herself has said that this hardly appears a realistic proposition. The question is whether the hurdle should and may be set so high. It is in keeping with the principle of proportionality to regulate audiovisual media that have different impacts on public opinion formation differently. Thus, television as the leading audiovisual medium is subject to stricter regulations than other audiovisual media.

The third condition is also problematic. It is generally assumed that without advertising funding, broadcasters could either remove children’s programmes or buy cheap imports, which are, according to the Commissioner, generally of far lower quality than children’s programmes “made in Europe”. This problem is, however, not unresolvable. Children’s programmes do not necessarily have to be subject to the profit centre principle. A full-service channel traditionally offers children’s programmes. If needs be, they have to financed them with revenues from other programmes.

Media studies in Germany have shown that there are good reasons for having a complete ban on advertising in children’s programmes.
 Roughly sketched, they are as follows:

· Children of age 6–7 are not able to distinguish between programming and advertising and thus do not reflect on the nature of advertising.

· Children up to age 14 generally have difficulty in understanding what advertisements are and in recognizing that their purpose is sell goods and services. 

· 
Another reason is that broadcasters have no influence over advertising. There is a danger the communication of values by children’s programmes may be impaired or even distroyed by interruptire advertising.
3.1.1.3.3
Banning Advertising Associated with Children’s Programmes

There have also been calls to ban advertising associated with children’s programmes. This would of course mean that sponsorship of children’s programmes would have to be prohibited, which would also mean that children’s programmes on private channels would be deprived of their means of financing themselves. Channels that largely target young audiences would be hit especially hard. This being the case, it is difficult to support the calls for banning advertising associated with children’s programmes. Doing so could only be considered if the ban were limited to full-service channels, which traditionally offer children’s programmes.
3.1.1.3.4
Alternative Measures

Should the current restrictions on advertising in children’s programmes not be changed, there are a number of measures that could be taken to help children of all age groups better recognize advertising. These measures, all of which implement the separation principle in a manner which is especially suited for children, range from using child-appropriate advertising spot separators before and after advertising spots which designate in writing the beginning and the end of an advertising cluster, to using the same separators in all programmes, to cutting out the channel logo during advertisements, to prohibiting persons or figures (cartoon figures, actors, hosts, news reporters) who appear in programmes from appearing in advertisements. Moreover, advertisments for products which play a role in a particular children’s programme should not be inserted into that programme.

3.1.2
Advertising Regulations That Go beyond the Basic Principles

3.1.2.1
Regulations for Advertising Spots

These regulations cause the most practical difficulties for programmers. They are also the regulations that would be endangered the most by deregulation. They stipulate
· how (clustering of spots – Art. 10 (2) TWFD),

· under which general circumstances (insertion points – Art. 11 (1) TWFD),

· in which types of programming (feature films etc. – Art. 11 Abs. 3 TWFD) and
· for how long (maximum allowable advertising time – Art. 18 (1–2) TWFD)

advertising may be inserted.

These regulations help to safeguard public interest objectives in that they channel and reduce the disruptions that advertising causes to the process of communicating programming content. They thus support the cultural and democratic functions of television. 
Doing away with these regulations would allow advertising to be inserted
· as dispersed spots,

· at any point and

· without any time limits.

This would please advertisers and broadcasters for the following reasons:

· It would allow advertising revenues to be increased.

· Quality programmes could pay for themselves exclusively by using inserted spots (profit centre idea).

· The incentive to engage in surreptitious advertising and other types of prohibited or questionable advertising would be diminished.

A possible drawback for advertisers and broadcasters, however, is that virtually unlimited advertising possibilities could cause prices to fall.

There are also arguments against doing away with these regulations, arguments that primarily concern viewers:

· All available information indicates that viewers do not want advertising to be deregulated. German viewers think that advertising spots are already too frequent and last too long, especially during feature films and films made for television. Up to 90 per cent of viewers do not like interruptive advertising spots.

· Further, deregulation would impair the integrity of audiovisual works even more than is already the case. The segmental and interrupted presentation of such a work would ruin its dramaturgy and its “message”. In extreme cases, it would even become difficult to follow the plot.

The counterarguments in favour of deregulation are as follows:

· The market would not tolerate excessive advertising. If advertising became excessive, viewers would switch to other channels or turn their television sets off, which would result in diminished audience market shares, and thus lower advertising prices and lower advertising revenues. Whether viewers and programme integrity would actually profit from this calculus is an open question, because viewers critical tolerance levels are not known. The fact is that there has been a tenfold, in some cases sixteen fold
, increase in advertising over the last ten years, and the market has not reacted in any sort of disciplinary fashion.

· An argument that carries more weight is that more flexibility with regard to advertising spot placement would allow more but shorter spots to be inserted, which would be viewer-friendlier. This would, however, increase the number of advertising interruptions.

· With films, which may be interrupted only a limited number of times, flexibilizing the regulations concerning the length of time between advertising spots (20 minutes) would be of advantage because the spots could be inserted in a more harmonious fashion.

The deregulation issue will have to be decided politically. But even if the restrictive regulations pertaining to advertising spots were to be generally abolished, they could not be abolished for all kinds of programmes. Certain kinds of programmes will have to remain “protected”, i.e., they will, for public interest reasons, have to be kept free of interruptive advertising spots. These kinds of programmes are:

· Broadcasts of religious services (Art. 11 (5/1) TWFD) and

· news programmes, current affairs programmes and documentaries (Art. 11 (5/2) TWFD).

The former should be kept entirely free of interruptive advertising spots because religious services and messages are not compatible with advertising. The latter should still only be allowed to be interrupted by advertising if they are longer than 30 minutes, because they are extremely important as regards the cultural and democratic function of television. Interruptive advertising in these kinds of programmes is counterproductive; it either distracts the viewer or motivates him/her to change channels. For reasons of journalistic quality, the selection and presentation of news, information, topics and opinions in these types of programmes must not be subject to direct quota pressure. It is enough that they are subject to the overall quota pressure to which advertisement-financed channels are subject. The effects that being dependent on advertising revenue has on journalistic quality are well known. Thus, for reasons of journalistic quality, news programmes and current affairs programmes should actually be kept entirely free of advertising, even when they are longer than 30 minutes. This, however, would diminish the ability of these kinds of programmes to pay for themselves (profit centre idea) using advertising and would thus probably diminish the number of such programmes. The current regulations would thus seem to be proportionate as regards advertisement-financed television.

3.1.2.2
Advertising Content Regulations (Arts. 12–15 TWFD)

It would seem that the content bans and restrictions embodied in Arts. 12–15 of the TWFD cannot be dispensed with when reducing the advertising regulations to the basic principles. At the EPRA meeting in Barcelona, it was thus agreed that Art. 12 of the TWFD “should not be done away with ”. This article requires that basic democratic values (human dignity, prohibition of discrimination etc.) be upheld. There is also no apparent reason why the content regulations pertaining to tobacco, medicine and alcoholic beverage advertising (Arts. 13–15 TWFD) should be stricken. 
3.1.2.3
Regulations for Sponsoring and Teleshopping
In the interest of reducing the number of regulations, one must reconsider the degree to which sponsorship and teleshopping spots should be subject to the same regulations as advertisements spots. Sponsorship has ceased to be true sponsorship. Naming sponsors has the same function as running an advertisement spot.

One should also take into consideration wheather three different regulations for teleshopping channels, teleshopping windows and teleshopping spots are really necessary. 

3.2
Regulating New Advertising Techniques

The degree of regulation needed with regard to new advertising techniques depends upon the magnitude of their danger potential. At present, it is not clear what new types of advertising formats will be developed. Split-screens and virtual environments will obviously be basic elements of the new formats. Interactive formats will be especially concerned with allowing viewers to switch between television programmes and advertising programmes, for example, by clicking on an icon. 

As regards the basic principles, the following should be noted:

· The separation principle should be applied, without exception, to all kinds of advertising. 

· This is unproblematic when split screens are used, as they substitute a spatial separation for the conventional temporal separation. 

· With virtual advertising, the whole point of which is to mix programming and advertising, the separation principle should be observed by using advertising identifiers. This will necessitate embodying collateral regulations in the TWFD, in order to establish uniform treatment of virtual advertising in all the member states, because what one country deems somewhat acceptable, another deems intolerable.

· With interactive advertising formats, it must be made absolutely clear immediately upon accessing advertisements that they are exactly that.  If necessary, access icons should be appropriately labelled. 

· The ban on surreptitious advertising should of course also apply to new advertising techniques. Icons must not be allowed to advertise for particular goods and services. 

· Regulations should be established which prohibit the use of such new advertising techniques as split-screen techniques and virtual and interactive techniques in children’s programmes, as children’s media and advertising competence is not well developed. These regulations should also prohibit other new, yet to be developped, advertising techniques if they overtax children’s media and advertising competence.

3.3
Application of the TWFD’s Advertising Regulations to Services Other Than Television Services

Against the background of media and technology convergence, calls have been made to turn the TWFD into a coherent Community legal framework for the distribution of all types of audiovisual content. This would, however, necessitate changing the E-Commerce Directive
, which deals with so-called information society services, which, pursuant to the definition contained in the directive, also includes video-on-demand services. 

The Commission also seems to be giving this matter some attention. Commissioner Reding has posed the question, “Does digital technology mean, that, from a Community point of view, rather than thinking in terms of freedom to provide television services, we should think in terms of a more liberal regime governing freedom to provide electronic content services? This is not a rhetorical question. The Commission does not now the answer and has certainly not come to any conclusions. I merely wish to say at this stage that it seems to me that this is the question that we now have to answer.”

Calls to establish a coherent Community legal framework for the distribution of all types of audiovisual content involve the notion that a graduated regulation density should be established to correspond to the various distribution services offered and their significance for public opinion formation. Another way to regulate these services, a way which is based on viewer control and choice rather than on their significance for public opinion formations, subscribes to the following regulatory maxim: the greater the degree of viewer control and choice, the lower the need for regulation. In keeping with this maxim, content that can be accessed individually over the Internet, would require the lowest regulation density. This raises the question of whether the separation principle would still be useful with reduced regulations, for example, as regards banner advertising. At first glance, it would seem to be just as useful with respect to audiovisual Internet offerings as it is with respect to television offerings. Why then should the children’s advertising regulations and the ban on surreptitious advertising not apply to the Internet? On the other hand, however, actually monitoring Internet content providers’ adherence to these principles and regulations would be much more difficult than just theoretically applying them to the Internet, especially given the fact that there are surely billions of audiovisual offerings on the Internet. We will see how the Commission deals with these problems in the near future. 
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