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Self-regulation of TV-content, the Norwegian experience
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By Sven Egil Omdal,

Editor of arts and culture, Stavanger Aftenblad. Former president Norwegian Union of Journalists, former president Norwegian Press Council.

In addition to Norwegian salmon, Swedish furniture and Danish beer, one particular item of Scandinavian export seems to be catching on around the globe: The Ombudsman. Consumer rights, minority rights, rights of the children and several other groups are increasingly being protected by various public, semi-public or private ombudsmen. But when a Norwegian governmental commission suggested that the protection of the public should be further increased by the introduction also of a Press Ombudsman, the government surprised even the media by going in the opposite direction. The official, government-appointed Broadcasting Complaints Commission was abolished. All complaints against the content of broadcasting, public as well as private channels, were referred to The Norwegian Press Council. This council is a 100 per cent self-regulatory body established by The Norwegian Press Association to oversee the standard with regards to press ethics in all media; printed press, broadcasting and on line.

The reason given by the government for this suprising, and I think unprecedented, withdrawal of public regulation was simple: The Press Council is a better known entity, it is highly respected within the media and also seems to have a high degree of respect among the public. It will take cases even if they are simultaneously brought before the Broadcasting Complaints Commission. So to avoid duplication of work, the better known and more respected body was preferred, and the other one abolished. The Law on Broadcasting was ammended accordingly, but the Minister of Culture emphasized that the performance of the new system would be followed carefully and evaluated after an amount of time. Six years have passed and no formal evaluation has been conducted. But on the other hand, there's been no public or political pressure to reintroduce the Complaints Commission or any similar government-controlled body. The Norwegian experiment seems to be working.

Although they might look almost boringly similar from the outside, the Scandinavian countries sometimes chooses different paths. To those who know our differences it's probably confusing that the normally more control oriented Norway chose a definitely liberal system, just a few years after the traditionally far more liberal Denmark had established Pressenævnet, the Press Council, based on the Media Liability Act introduced in 1991. Although the Danish Press Council is an independent body, ruling on what is termed "sound press ethics", it is however a compulsury body appointed by the Minister of Justice and presided over by a Supreme Court judge. Out of the eight members, two are judges, two are journalists, two are editors and two represent the public. The rules of the council have been laid down by the Ministry of justice, while the code of conduct upon which the rulings are being made, have been decided by the media itself. In European Union lingua this is called co-regulation, as opposed to self-regulation.

As a media practioner for more than 30 years, and as a former member of the Norwegian Broadcasting Complaints Commission and former president of the Press Council, I have no doubt that self-regulation is a far better system – providing that the media itself is determined to make it work. And this is a crucial provision. My Danish colleagues quite frankly missed the boat because they couldn't agree on a system that worked. The journalists union, the editors  and the different media organisations were unable to cooperate in establishing a selfregulatory body with the necessary authority. Some of the most influential papers refused to cooperate and ignored the findings of the voluntary body. As a consequense Danish media experienced what might be described as the law of media regulation in liberal societies: If the media is unable to keep its house in order, media laws and press ombudsmen soon lurk around the corner. In his study of Europan Law on self-regulation in the media sector, presented to the Saarbrücken conference in 1999, Dr. Jörg Ukrow at the Institute of Europan Media Law wrote that self-regulation would be beneficiary in "avoiding sovereign intervention in areas which are sensitive in terms of basic rights. State intervention in press, film and broadcasting freedom is often claimed to be justified on the grounds that the state has to protect the public from abuse of the mass media. If the profession regulates its own affairs, the state has no reason or excuse to intervene."

My view exactly.

According to the latest statistics I've seen, there are around 20 proper press councils around Europe, in addition to all those bodies which some of you represent, which regulate broadcasting licences, distribute frequencies and apply laws on advertisments and the like. Out of the 20, approximately one third are pure self regulatory bodies, but not all of them treat complaints against broadcasting. Another third have been established by the government, while the rest are so-called co-regulatory bodies, where the government and the media cooperate. In almost every country the codes of conduct have been set up by the media itself.

Partly because of the fact that broadcasting is based on a limited resource - the frequencies - and partly because of the powerful nature of radio and particularly television, governments have been more inclined to regulate the content of broadcasting than other media outlets. Due to the proliferation of satellite channels and even more the internet distribution of sound and video, this is proving to be an increasingly difficult task, and will be even more so in the years to come. Most countries still hasn't decided on how claims against unethical conduct in on line media should be treated. As convergence picks up speed, and more and more people receive newspaper articles, radio programs or television productions through broadband internet connections, the old divisions between the regulatory systems for the different media become more and more unpractical and will eventually be regarded as obsolete.

I suggest to you that the Norwegian system is better designed to handle the present and future media ethical questions than any other that I have seen. The Norwegian Press Council treat complaints against all media, regardless of publishing platform. The code of conduct upon which it bases its decisions, has been amended to include on line and wireless media. That, and the fact that there is only one regulatory body for all media, ensures that all journalists and media workers are judged by the same standard. 

But every country has its unique history and it's not easy to impose the solution of one country upon another. The Norwegian Press Council traces its history back to 1928, and is thus the third oldest in Europe after Sweden (1916) and Finland (1927). The first code of conduct for Norwegian journalists was adopted in 1936. Regardless of this strong tradition of self-regulation it took thirty years from the introduction of television until broadcasting was included in the mandate of the press council. 

The fact that broadcasting in many countries was based on public funding and was subject to different legislation than the press, quite naturally led to a different type of regulation. Broadcasting was often seen as an extension of public service, not as just another mass medium. This worked both ways. Many journalist unions were reluctant to organize people in tv and radio, or at least restricted membership to those working in the news departments. Since the journalist unions or associations in most countries form the backbone of the press councils, this somewhat distant attitude towards broadcasting laid the ground for various models for regulation in the field of broadcasting. Dr. Ukrow distinguishes between autonomous self-regulation, which is based solely on the initiative of those participating in regulation, and heteronomous self-regulation, which is characterised by appeals or legal contracts. There is a clear predominance in Europe of the latter type.

Dr. Ukrow also distinguishes between non-medium-specific regulation, which encompasses all or several media sectors, and medium-specific regulation, which deals with one media sector (i.e. the press, broadcasting, on line media). Also in this respect the latter type prevails.

The Swedish system is a good example of this twofold distinction between various types of regulation. The Swedish Press Council and the institution of the Swedish Press Ombudsman are heteronomous self-regulatory bodies, based on contracts with the legal society and the Parliament, while Granskninsnämnden, The Broadcasting Commission, who you know as a distinguished member of this organisation, is a governmental body. The Commission shall, on a strictly ex post facto basis, supervise the compliance of programme content with the provisions of the laws which regulate broadcasting services and the licences granted by the Government. 

The Swedish system is also medium-specific, leaving all questions regarding broadcasting outside the field of self-regulation.

The Norwegian system is quite contrary. The Press Council is completely autonomous. Its seven members, including the three representing the public, are all appointed by the board of the Press Association, which is an umbrella organisation encompassing the journalists union, the editors association, the newspaper publishers and the various broadcasting organisations, both private and public. 

New European legislation which is applicable to Norway as a member of the European Economic Area, is adopted into  the laws, but are not necessarily included in the code of conduct. This is the case with the watershed regulation of material that might be harmful to minors, which by the way, the Norwegian Ombudsman for children has proposed to expand to include news and current affairs programmes. The Law on broadcasting and its regulations states that all broadcaster subject to the law shall respect the nine o'clock limit. The code of conduct has several rules regulating the right of minors, but mentions no watershed for television. Media are obliged to protect minors in conflicts between their parents and as a general rule is prohibited from identifying minors directly and indirectly in stories about family conflicts. The Press Council is, however, not authorized to censure anyone for breaking the watershed, even if it might be argued that this is an ethical question rather than a technical.

In theory a breach of the watershed regulation migh be brought before the courts by the licensing body, Medieforvaltningen – The Mass Media Authority, but in practice this is a paragraph with no sanctions. The Mass Media Authority, who is also a member of EPRA, still in theory maintain some responsibility for regulating the content of broadcasting, particularly those fields not covered by the rules of media ethics. The main role of this authority is to license broadcasters, act as a regulatory body for advertising and sponsorships withing broadcasting and administrate the different governmental subsidies for broadcasting and printed media. But, as there are a few legal regulations not covered by the voluntary code of conduct, for example the rules concerning pornography, The Mass Media Authority still receive the occasional complaint, they have no competence in dealing with these questions. The result is that besides bringing a case before the courts there is hardly anything anyone can do if some broadcaster decide to test the limits on nudity and pornography.

A similar problem was discussed by the Ministry of Culture in the parliamentary white paper preceding the abolishment of the complaints commission with regards to the right of reply. Article 23 of the EU directive on Television states that "Member states shall adopt the measures needed to establish the right of reply or the equivalent remedies and shall determine the procedure to be followed for the exercise thereof" as they so eloquently put it.

The Norwegian government decided that as long as the code of conduct included regulations concerning the right of reply, the requirements of the directive were met. The fact that this right was not based on any law or public regulation was regarded as being of litle importance.

As I mentioned earlier, the Norwegian model is based on the self discipline of the media practioners, which again is based on the ability of editors, publishers and journalists to cooperate. So far this has worked, and its fair to regard the liberal attitude of the government as the carrot in this process. The stick is the not so subtle threat that if someone breaks out and ignores the Press Council, as was the case in Denmark, that could rapidly be the end of true self-regulation and introduction of that ancient Nordic invention: The Ombudsman. So far we've managed to close the ranks – and it is my firm belief that both the public, the government and the press are beneficiaries of the Norwegian answer to that old question from Juvenal: Who will guard the guardians?

The guardians will do it themselves, thank you very much.
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